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Class 21: Trademark
Use And Likelihood Of
Confusion

,

—{ Last Time |-

Trade Dress |

maps posted

Cover your ears

[ itis tied to a particular
| The ‘machine or / machine or apparatus OR
| transformation test": A
|/ claimed process is

J“ patent-eligible if

it transforms a particular
article into a different state or
thing

\

’ Overturned State Street's
|~ "useful, concrete, and

| tangible" rule

| But business method and

software patents appear to
survive

| Basic Definition
|

Trade Dress: Festive

eating atmosphere; .
/ artifacts, bright colors,

paintings, and murals.

‘ Taco Cabana: Opened
|in 1978 in San Antonio;

/ Grew to six in San

| Antonio by 1985.

‘ , Basic facts ‘ ‘
/ Two Pesos v. Taco Cabana ‘ ‘
| |
\ | \
|
|
|
| |
“ \ Spread to Houston and
| Austin in 1986.
| Two Pesos: First in Houston in 1985,  ~— "Very similar motif*
| Suit under 43(a) No registration.
|'Held
| Reasoning
|
| / Basic Facts ®
Wal-Mart v. Samara Bros. [~ Held
| \-Reasoning

! Squaring the two cases?
' Megan: Adidas v. Payless Shoes @
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__— Likelihood of Confusion |

Class 21: Trademark k |
Use And Likelihood Of |
Confusion

The essential test for TM
infringement. The use
of a similar mark is only
infringement if it is likely
to confuse the
consuming public.

Threshhold: The closer
the market segments,

the less similar the O
marks need to be to

confuse.

Basic Facts

Sleekcraft |

The Eight Factors

WHO must be

confused?
Problems ~
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. _Nescher sells
| "Sleekcraft" boats.

Since 1954.

fishing, water skiing,
pleasure cruises,
sunbathing.

Promotional material:
family fun.

AMF sells Slickcraft Boats Target market: General

Family Recreation

Since late 1968.

Target market: high “Not for families"

speed recreation. No kids in promotional photos.

Both successful.

1. Strength of the Mark
2. Proximity of the Goods
3. Similarity of the Marks
4. Actual Confusion

5. Marketing Channels

|_6. Type of Goods /
| Purchaser Care

I 7. Intent

| 8. Likelihood of
Expansion

Result:




