Class 26: Contract


Administrative



Next Time: Send me questions for the review session.



Review Sessions




Wednesday: Normal Class Time




Saturday, 12/15, 10am, Room 301



New to the website




Last year's final deconstructed



FCQ's today.



Reduced office hours: Gone by 2:50pm


Last Time



Damages




How do you measure damages?





Sheldon v. MGM






Basic Facts







Movie based on a play.








Dishonored Lady and Letty Lyton







Negotiations fell through for a license, but price had been set at $30k






Held






Reasoning




Statutory Damages





$750 - $150,000 per copyrighted work





Note: 7th Amendment means jury must set valuation within range





RIAA v. Jammie Thomas






24 songs at issue in the case






(1702 song transfers attributable to her)






Verdict: $222,000






$9250 per song.







Possible low-end: $750/song = $18,000







Possible high-end: $150,000/song = $720,000





Professor Tehranian at Utah calculates how much copyright infringement he engages in on a typical day



Willfulness




Patent





Opinion Letters






Knorr-Bremse




Copyright: Should willfulness matter?


Shrinkwrap Contracts



ProCD




Basic Facts





Feist in the 21st Century





CD-ROM with information (Feist + zip codes and census codes)





Price Discrimination






$150 for consumers






Much more for commercial users.





Term of the Contract






Use only for non-commercial purposes (850)





Mechanics of the Contract






Outside of box: See enclosed license for additional restrictions.






License printed in manual.






License contained on CD-ROM.






License displayed to user on every use.






"Click yes if you accept the terms"







If they clicked no, program halted.






Express right to return software if unhappy with terms.




Review: Was this protected under copyright?




District Court




Held




Reasoning


Clickwrap Contracts



Specht




Basic Facts





Two software programs made by AOL/Netscape





Contract Terms






Mandatory, binding arbitration.





Agreement Facts






Button labeled "Download" at the bottom of the "screen facing plaintiffs"






But, if user scrolled down




Held




Reasoning



Should they be enforceable?



Versus Shrinkwrap (Note 1)


Other concepts

