Class 25: Patent And Copyright Remedies


Administrative



Next Time: 848-64; Handout on Douglas v. Talk America



Review Sessions




First Session, Wednesday, 12/5





Send me questions




Second Session: Saturday, 12/15





10am?





I'll bring a little breakfast




Rules for other questions





1. Visit, Phone, or E-mail





2. Cutoff: Sunday, 12/16, 1:15pm (24 hours prior to exam)



News




Senate Hearing: Artists demand radio performance royalty for sound recording owners





Lyle Lovett




Guitar Hero News





Rock Band





GHIII for Wii





Romantics Lawsuit






Video




eBay v. PerfumeBay decided by Ninth Circuit





perfumebay.com





perfume-bay.com





"Perfume Bay"




Red Hot Chili Peppers Sue Showtime for "Californication"





Dilution, state unfair competition, unjust enrichment





NOT TM infringement




Who Makes These Shoes?




Amazon Kindle


Last Time



Useful Articles and Functional Trademarks




Tests





Useful Articles / Copyright






Brandir Majority's Test







Copyrightability depends on extent to which the work reflects artistic expression uninhibited by functional considerations.








or...








If design elements reflect a merger of aesthetic and functional considerations, not conceptually separable; or








where design elements can be identified as reflecting the designer's artistic judgment exercised independently of functional influences, conceptually separability exists; or








Were the aesthetic elements significantly influenced by functional consideration?






Brandir Dissent's Test







Does the article cause an ordinary reasonable observer to perceive an aesthetic concept not related to the article's use?






Newman Dissent in Barnhart (discussed in case)







Does the article stimulate in the mind of the beholder a concept that is separable from the concept evoked by its utilitarian function?








"Temporal displacemen test"





Functional Trademarks






TrafFix/Qualitex







A product feature is functional and cannot serve as a trademark if it essential to the use or purpose of the article OR if it affects the COST OR QUALITY of the article.








In a case where a manufacturer seeks to protect arbitrary, incidental, or ornamental aspects of features of a product found in the patent claims, such as arbitrary curves in the legs or an ornamental pattern painted on the springs, a different result might obtain.




Compare the two doctrines; 





Are any of the four problems in the Useful Article/Copyright section possibly a trademarkable feature?






Separable






Inseparable





Could the TrafFix device be copyrightable?





Can you say anything categorical about which is broader/narrower?


Property Rules versus Liability Rules



The label "Property" is closely identified with the right to exclude (power of injunction).



Liability Rules versus Property Rules


Injunctions



Generally




Four factors for permanent injunctions.





Irreparable Harm to Plaintiff





Remedies available at law are inadequate to compensate Plaintiff.





Balance of hardships suggests injunction.





Public interest won't be disserved by injunction



Patent Injunctions




Patent Trolls





What are they?





What's the problem with them?





Should this matter?




MercExchange



Copyright Injunctions




Abend v. MCA





Basic Facts






Rear Window movie based on story.






Originally a licensed use, but the copyright renewal stayed with original owner.





Held





Reasoning




Note 1: Why shouldn't they deserve an injunction?




What factors should matter?



Comparing the Two


Damages


Willfulness

