Class 21: Distinctiveness And Trade Dress


Administrative



Next Time: 670-71; Rescuecom v. Google (on website); 709-16




Changes to Wed's class reading



Final Exam Nearing




Mindmaps Updated (Except Fair Use I)




Review sessions (2)




Open Book: Bring anything



News Wednesdays




The Growing Pains episode where Mike Seaver graduates




JK Rowling threatens suit to prevent book based on website about Harry Potter




MADD vs. Mothers Against Illegal Aliens


Last Time



Distinctiveness




When this is used / important.





1. Can the mark be federally registered?





2. Should a court agree to cancel a registration due to lack of distinctiveness?





3. Can a suit for infringement under 43(a) (no registration) be brought? -- only for things that could have been registered in the first instance.






Lots of language about how general principles of registration for the most part applicable in a section 43 suit (see Two Pesos and Samara Bros)




Classification





1. Generic





2. Descriptive





3. Suggestive





4. Arbitrary






5. Fanciful




Secondary Meaning Required for





Not inherently distinctive marks






Descriptive words






Personal Names






Geographic Terms






Colors (Qualitex cited in Samara Bros)






Today: Trade Dress?



Secondary Meaning




Test: Is the primary significance of the term in the minds of the consuming public to the product or to the producer?




Policy Rationale




Types of Evidence




Zatarain's


Main Topic


Trade Dress



Basic Definition




Trade Dress: Design and packaging of materials and even the design of the product itself.





Possible to be registered, but usually isn't.






Litigated under section 43(a)



Two Pesos v. Taco Cabana




Basic facts





Taco Cabana: Opened in 1978 in San Antonio; Grew to six in San Antonio by 1985.






Trade Dress: Festive eating atmosphere; artifacts, bright colors, paintings, and murals.






Spread to Houston and Austin in 1986.





Two Pesos: First in Houston in 1985.





Suit under 43(a)




Held




Reasoning



Wal-Mart v. Samara Bros.




Basic Facts





Wal-Mart hired designer to explicitly copy Samara Bros' Dress designs.






Baby Gap Sells (Non-Samara)




Held




Reasoning



Squaring the two cases?

