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17 U.S.C. § 106 - Exclusive rights in copyrighted works

Subject to sections 107 through 121, the owner of a copyright under
this title has the exclusive rights to do and to authorize any of the following:

[. . .] .

Exclusive rights in §106 are subject to exceptions. . .

            . . . What are these exceptions?

Fair Use
Statutory Limitations



¥ 3 Types of exceptions
Ð Bright-line rules

¥ Easier and more straight forward
¥ e.g., First Sale Doctrine under ¤109

Ð Complex and technical rules
¥ Extremely detailed

¥ Generally the product of compromises between industry
organizations after significant lobbying

¥ e.g., ¤110(5)(B) - exceptions to right of performance
        ¤114(d) - allows for certain types of digital audio
                        transmissions despite ¤106(6)
        ¤111 - allows for certain broadcast retransmissions despite
             public performance right
        ¤512 - allows for certain temporary copies by ISPs

Fair Use
Statutory Limitations

¥ 3 Types of exceptions
Ð Fair Use - ¤107

¥ Does not provide bright-line rules
¥ Establishes factors for courts to consider

¥ Confers upon the courts the ability to decide whether a particular
activity is within the rights granted to a copyright owner

¥ Is used as an affirmative defense to infringement

(conÕt)

Fair Use
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¥ Most other countries also provide limitations on copyright ownersÕ
exclusive rights without a doctrine like fair use

¥ Instead designate specific types of permitted uses
Ð Common law vs. civil law
Ð Generally include at least some of the uses permitted in the U.S.

¥ U.S. fair use doctrine is unique in breadth and flexibility
¥ Bottom line: varies from country-to-country
¥ Treaties are not strong on the issue of fair use

Fair Use
Context

¥ Began as a judge-made exception to the rights of copyright owners
Ð  History in England - ÒFair abridgementÓ doctrine
Ð  Permitted for abridgement of copyrighted works

¥ First adopted in America in Folsom v. Marsh, 9 F. Cas. 342 (C.C.D.
Mass. 1841)

  ÒIn short, we must often, in deciding questions of this sort, look to the
    nature and objects of the selection made, the quantity and value of the
    materials used, and the degree in which the use may prejudice the
    sale, or diminish the profits, or supercede the objects, of the original
    work.Ó

¥ Codified into law in the Ô76 Copyright Act
¥ Language in the Ô76 Act tracks the language in Folsom

Fair Use
History



17 U.S.C. § 107 - Limitations on Exclusive Rights: Fair Use

Notwithstanding the provisions of sections 106 and 106A, the fair use
of a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. [. . . ].

¥ Provides 6 specific purposes that may constitute fair use

¥ Exception to all exclusive rights granted under ¤106

Fair Use
Statutory Codification

17 U.S.C. § 107 - Limitations on Exclusive Rights: Fair Use

[. . .]
In determining whether the use made of a work in any particular case is a
fair use, the factors to be considered shall include --
(1) the purpose and character of the use, including whether such use is

of a commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the

copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the

copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair
use if such finding is made upon consideration of all the above factors.

Fair Use
Statutory Codification



ÒAlthough the courts have considered and ruled upon the fair
use doctrine over and over again, no real definition of the
concept has ever emerged. Indeed, since the doctrine is an
equitable rule of reason, no generally applicable definition is
possible, and each case raising the question must be
decided on its own facts.Ó

H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 65 (1976)

Fair Use
Congressional Intent

¥ Ô76 Act intended to codify, not enlarge, existing common law
doctrine of fair use

¥ Leaves judges with latitude to decide cases on their facts

    Ò[T]he most troublesome in the whole law of copyright.Ó
Dellar v. Samuel Goldwyn, Inc.

Fair Use
Case Law



Harper & Row
v.

Nation Enterprises
471 U.S. 539 (1985)

Fair Use and Newsgathering

Fair Use

¥ Facts:
Ð President Gerald Ford contracts with Harper & Row to publish his

memoirs
Ð Agreement includes exclusive right to license prepublication

excerpts - Òfirst serial rightsÓ
Ð Harper & Row grants exclusive license

to Time magazine for publication of
excerpt regarding pardon of president
Nixon

Ð Exclusivity is key to the deal

Fair Use
Harper & Row



¥ Facts:
Ð Shortly before publication, Victor Navasky, editor of The Nation,

obtained a copy of the Ford manuscript
Ð Navasky knew that his possession was unauthorized
Ð Navasky (hastily) compiled a story regarding the manuscript

¥ quotes, paraphrases, facts
¥ no independent commentary, research or criticism
¥ intended as Òhot newsÓ

Ð Article is published in The Nation
Ð Time cancels its agreement
Ð Harper & Row sues for copyright infringement

Fair Use
Harper & Row

¥ What did the District Court Say?
Ð Copyright infringement

¥ What did the Court of Appeals Say?
Ð Reversed - No copyright infringement

¥ Issue
Ð No dispute as to infringement
Ð Sole issue: Was the use of the manuscript a Fair Use?

Fair Use
Harper & Row



¥ What does the Supreme Court hold?
Ð Fair use turns on:

 Òthe importance of the material copied or performed from the point
of view of the reasonable copyright owner.  In other words, would
the reasonable copyright owner have consented to the use?Ó

Ð The fact that the work is unpublished is a factor tending to
negate a finding of fair use
 ÒPublication of an authorÕs expression before he has authorized its
dissemination seriously infringes the authorÕs right to decide
when and whether it will be made public, a factor not present
in fair use of published works [. . .].Ó

Fair Use
Harper & Row

¥ What does The Nation contend?
Ð Lack of publishing shows author had no interest in publishing

¥ What does the Court say?
Ð An author has a right to choose when a work will be published

¥  Preparation time is crucial - a Òcritical stageÓ
¥  Copyright act grants authors the Òright to control the first public
  distributionÓ

¥  Scope of Fair Use is thus narrower for unpublished works

Fair Use
Harper & Row



¥ What does The Nation contend?
Ð First Amendment? - PublicÕs interest in learning the news fast enough

outweighs the right of the author to control the publication

¥ What does the Court say?

ÒRespondentÕs theory [. . .] would expand fair use to effectively
destroy any expectation of copyright protection in the work of a
public figure.  Absent such protection, there would be little
incentive to create [. . .] such memoirs and the public would be
denied an important source of significant historical information.Ó

Ò[T]he Framers intended copyright itself to be the engine of free
expression.  By establishing a marketable right to the use of oneÕs
expressionÓ

Ò[W]e see no warrant for expanding the doctrine of fair use to create
what amounts to a public figure exception to copyright.Ó

Fair Use
Harper & Row

¥ How do the Supremes analyze the Fair Use factors?
Ð Purpose and Character of the Use

¥ Fact that a work falls into one of the listed categories is only one
factor in the analysis

¥ In this case The Nation made its own unauthorized publication
into a news event

¥ Commercial vs. nonprofit purpose is a separate analysis
Ð Issue is whether the user stands to profit from exploitation of

the copyrighted material without paying the price
¥ Propriety of conduct is also relevant

Ð Fair use is an equitable doctrine
Ð Cannot benefit from it unless you act in good faith

Fair Use
Harper & Row



¥ How do the Supremes analyze the Fair Use factors?
Ð Nature of the Copyrighted Work

¥ Unpublished works get narrower fair use exceptions
¥ The law allows for book reviews, but not for wholesale excerpting
¥ AuthorÕs right to control publication includes choice of when,

where, and in what form to publish
Ð Amount and Substantiality of the Portion Used

¥ Evaluation should be qualitative (not just quantitative)

¥ The Nation took Òthe heart of the bookÓ

Fair Use
Harper & Row

Ð Effect on the Market

¥ Single most important factor in the analysis:
ÒFair use, when properly applied, is limited to copying by others
which does not materially impair the marketability of the
work which is copied.Ó (quoting Nimmer)

ÒWith certain special exceptions [. . .] a use that supplants
any part of the normal market for a copyrighted work would
ordinarily be considered an infringement.Ó (quoting the
Senate Report on the Ô76 Act)

¥ Can aggregate numerous minor infringements to meet this
standard

¥ Use by The Nation has a major effect on the market for the book

Fair Use
Harper & Row
¥ How do the Supremes analyze the Fair Use factors?



¥ A note on the dissent
Ð Focuses more on a quantitative analysis

(300 words from a 200,000-word manuscript)
Ð Argues that the Òpromotion of science and the useful artsÓ requires a

greater limit on the authorÕs rights

Fair Use
Harper & Row

Sony Corporation of America
v.

Universal City Studios, Inc.
464 U.S. 417 (1984)

Fair Use

“Time-shifting”



¥ Facts:
Ð Sony develops the Betamax video cassette recorder
Ð Among other things, the Betamax is used for recording of broadcast

television programs
Ð Universal and other providers of these program bring suit against

Sony
Ð Alleging that Sony is liable for contributor copyright infringement

because consumers bought VCRs and used them to record
programming broadcast on television

Ð Among other defenses, Sony asserts
that such recording is comprised
primarily of Òtime-shifting.Ó

Ð And that time-shifting is fair use
Ð If time-shifting is fair use, then there

can be no liability against Sony for
contributory infringement as there is
liability for direct infringement.

Fair Use
Sony v. Universal

¥ What does the Court say?
Ð Case focuses on whether there are Òcommercially significant

noninfringing usesÓ for the Betamax
Ð Private, non-commercial time-shifting (in the home) can satisfy

this standard
Ð Court looks to the findings of the District Court

¥ Time-shifting may enlarge the total viewing audience
¥ Many content producers are thus in favor of private time-shifting

¥ An injunction would stop all of these (noninfringing) uses as well

Ò In an action for contributory copyright infringement against the
seller of copying equipment, the copyright holder may not prevail
unless the relief that he seeks affects only his program, or
unless he speaks for virtually all copyright holders with an interest
in the outcome.

Ð This is not the case here as a substantial market for noninfringing
uses exists.

Fair Use
Sony v. Universal



¥ What does the Court say?

Fair Use
Sony v. Universal

Ð But, time-shifting can also be ÒunauthorizedÓ (particularly as to the
respondents in this case)

Ð Recording violates one or more of the exclusive rights under ¤106
Ð But is it a Òfair useÓ?

ÒA challenge to a noncommercial use of a copyrighted work
requires proof either that the particular use is harmful, or that
if it should become widespread, it would aversely affect the
potential market for the copyrighted work.Ó

ÒWhat is necessary is a showing by a preponderance of the
evidence that some meaningful likelihood of future harm
exists.  If the intended use is for commercial gain, that likelihood
may be presumed.  But if it is for a noncommercial purpose, the
likelihood must be demonstrated.Ó

Ð Respondents fail to carry this burden

Fair Use
Sony v. Universal
¥ Court concludes

Ð Harm from time-shifting is Òspeculative and, at best, minimal.Ó
Ð Not implausible that benefits could also accrue
Ð Respondents failed to establish even a likelihood of harm
Ð Facts support the finding of the District Court that home time-shifting

is fair use



Fair Use
Sony v. Universal
¥ How would this case have

been decided today?
¥ A look ahead to

MGM v. Grokster

Campbell
v.

Acuff-Rose
510 U.S. 569 (1994)

Parody as Fair Use

Fair Use



Chris Wong Won

Luther Campbell
David Hobbs Mark Ross 

Fair Use
Campbell v. Acuff-Rose


