
Class 24: Func‐
tional TM And 
Useful Articles

Administrative

Next Time: Remedies: 
335-38; 338-42 (skip note 
3); 350-56; 609-616; 
MercExchange Handout

Review Sessions

Review session on 12/5 
(last class)--send me your 
questions before then.
Policy about questions and 
answers from students

Review session #2

Topic: Covering exam from 
Fall 06 (posted)
Final: Monday, 12/17, 1:15pm

How many with a final on 
Friday, 12/14?

Agency and Partnership--
Loewenstein
First Amendment--Nagel
Law and Social Science--Hanson
Tax Conduits--Jackson

Possibilities:

Friday

Saturday
Morning
12/15

Sunday

Parody / Nominative Use

Mattel Basics

Basic Facts

Aqua releases "Barbie Girl" in 1997 Top 40 Hit.

Mattel sues
District Court: Parody; 
Nominative Fair Use; Not 
likely to confuse or dilute.

Trademark Infringement?

Dilution?

But reads the First Amend‐
ment into the "noncom‐
mercial use" exception.

Result under 2006 Revision?

Defenses now:

`(3) EXCLUSIONS- The 
following shall not be 
actionable as dilution by 
blurring or dilution by 
tarnishment under this 
subsection:

`(A) Any fair use, including a 
nominative or descriptive fair use, 
or facilitation of such fair use, of a 
famous mark by another person 
other than as a designation of 
source for the person's own goods 
or services, including use in 
connection with--

`(i) advertising or pro‐
motion that permits 
consumers to compare 
goods or services; or
`(ii) identifying and 
parodying, criticizing, or 
commenting upon the 
famous mark owner or 
the goods or services of 
the famous mark owner.

`(B) All forms of news 
reporting and news 
commentary.
`(C) Any noncommercial 
use of a mark.

Old Version
(4) The following shall 
not be actionable under 
this section:

(A) Fair use of a famous 
mark by another person 
in comparative commer‐
cial advertising or pro‐
motion to identify the 
competing goods or 
services of the owner of 
the famous mark.
(B) Noncommercial use 
of a mark.
(C) All forms of news 
reporting and news 
commentary.

First Amendment generally

Nominative Use

Analyze both of these under 
"Trademark use" doctrine
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