
Class 13: Useful 
Articles And Sub‐

ject Matter

Administrative

Next Time: 430-38; 439-45
No Office Hours Today (But 
come to Cable Center in 
Denver for User Generated 
Content conference)

News Wednesdays

Capitol v. Thomas

24 songs, $9,250 each = $222,000
Statutory damages: $750/
per to $30,000/per.
$18,000 to $720,000

1702 songs made 
available.

Eclectic collection

Lacuna Coil
Enya
Dream Theater
Creed
Black Sabbath
A.F.I.
Drowning Pool

Radiohead

Vonage settles lawsuit with 
Sprint

Jury's verdict: $69.5 Million 
and 5% future royalty
Vonage pays $35 Million in 
past royalties
$40 Million for future license
$5 in "prepayment of services"
Still faces Verizon 
judgment

Bravia Ad

http://kozyndan.livejour‐
nal.com/113874.html
http://
www.kozyndan.com/
assets/Usa_chan.jpg

Last Time

Fixation

Basic Rule

Section 101 "Fixed"

A work is "fixed" in a tangible medium of expression when its embodiment in a 
copy or phonorecord, by or under the authority of the author, is sufficiently 
permanent or stable to permit it to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration. A work consisting of 
sounds, images, or both, that are being transmitted, is "fixed" for purposes of this 
title if a fixation of the work is being made simultaneously with its transmission.

Section 102

Copyright protection subsists, in accordance with this title, in original 
works of authorship fixed in any tangible medium of expression, now 
known or later developed, from which they can be perceived, 
reproduced, or otherwise communicated, either directly or with the aid 
of a machine or device.

Problems

Speech delivered in person 
to public audience.
Speech, televised live but 
unrecorded.
Live speech, recorded 
simultaneously.
Private Diary
Rock Concert recorded at sound 
board at request of band.
Rock Concert recorded by 
bootlegger in first row with 
concealed mike.
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Useful Articles

Test / Statute
Physical Separability

Conceptual Separability

Soooo many tests

Brandir Majority's Test

Copyrightability depends 
on extent to which the 
work reflects artistic 
expression uninhibited by 
functional considerations.

or...
If design elements reflect a 
merger of aesthetic and 
functional considerations, 
not conceptually separable; 
or
where design elements can 
be identified as reflecting 
the designer's artistic 
judgment exercised inde‐
pendently of functional 
influences, conceptually 
separability exists; or
Were the aesthetic 
elements significantly 
influenced by functional 
consideration?

Brandir Dissent's Test

Does the article cause an 
ordinary reasonable 
observer to perceive an 
aesthetic concept not 
related to the article's use?

Newman Dissent in Barnhart 
(discussed in case)

Does the article stimulate in the 
mind of the beholder a concept that 
is separable from the concept 
evoked by its utilitarian function?

Lots of others cited quickly (and 
dismissed quickly) in Brandir

Whether the primary use is as a 
utilitarian article as opposed to 
an artistic work.
Whether the aesthetic 
aspects of the work can be 
said to be primary.
Whether the article is 
marketable as art.

Note 3: Goldstein's test

CS if it can stand on its own 
as a work of art traditionally 
conceived AND if the useful 
article in which it is embod‐
ied would be equally useful 
without it.

Comparing Tests

Brandir

Basic Facts

See images on 408

or go visit Einstein's Bagels.

Originally inspired by wire 
sculptures on shelf.

Various "adaptations" were 
made to turn it into a bike rack:

Widened upper loops.
Straightened vertical 
elements, too allow 
installation.
Material selection: 
rustproof galvanized 
Shape: Heavy-gauged tubes.
Even the radius of the 
bend was standard 
engineering practice.

Held
Reasoning
Dissent




