Who is liable for infringement?

* Copier [violator of any exclusive right]? vibto" mecomEm
* Proprietor of venue where copying :
happens?
—Landlord?
—Fea market?
—1SP?
* Maker of copying technology?
— Xerox?

- Sony (Betam ax)’? ON WHICH ITEM HAVE THE COURTS RULED THAT MANLIFACTLRERS AND
RETAILERS BE HELD RESPONSIBLE R HAVING SUPPLED T EQUIPMENT 7
—Napster? Grokster?

Who is liable for infringement? Pre-Napster Music Sites
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How do we analyze Grokster’s
copyright liability (2005 )?

* Direct? These, and “capable of substantial
* Contributory? noninfringing use,” are not the
* Vicarious? only options

* Inducement:
* “Vast majority” of works shared were unauthorized
¢ Advertised to appeal to former Napster users
* No attempt at filtering
¢ Ad-supported model benefited from wide use

— Distribution of device “with the object of promoting its
use to infringe copyright”; comm unication of inducing
message; Purposeful, culpable expression and
conduct

— Evidence of actual infringement by users
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Counseling

* What does inducement add to
contributory and vicarious liability?
—in doctrine?

—in practice?

Watch out for external and internal

comm unications; advertise only non-
infringing uses; review document retention
and destruction policies.
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Copyright and Secondary
Liability
* Indirect liability
—Direct infringement

—Responsibility of a second party for that
infringement
* Contributory
* Vicarious
* Inducement

» Safe-harbor defense to secondary liability
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MGM v. Grokster

Majority Inducement

Souter
Scdia, Thomas

Ginsburg, Rehnquist, ||nducement Plus
Kennedy insubstantial lawful use

Breyer, Stevens, Induwcement Minus

O’Connor potential lawful uses can be
substantial
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* One of your college friends is launching a tech
start-up and invites you on as General Counsel.
The first product in development, VidFinder, is
a collaborative filtering engine to help users
find videos they might like amid the terabytes
of video content online.

* In light of Sony through Grokster, what kinds of
advice do you offer VidFinder?
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Safe Harbor

* Post-Netcom and -MAI, entertainment
companies convince ISPs that they might
face copyright liability for users’ activity

* As a compromise, they propose Section
512’s safe harbor:

—If you follow DMCA'’s procedures, you won’t
be liable for money damages for user
conduct
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Section 512 Safe Harbor

* Limitation on ISP liability for user infringements

— (a): Transitory Digital Network Comm unications
(connectivity providers)

— (b): System Caching (ISPs or services like Akamai)

—(c): Information Residing on Systems or Networks At
Direction of Users (web and file hosts)

— (d): Information Location Tools (search engines)
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(3) Elements of notification.— (A) To be effective under this
subsection, a notification of claimed infringement must be a
written comm unication provided to the designated agent of a
service provider that includes substantially the following:

(i) A physical or electronic signature of a person authorized to act
on behalf of the owner of an exclusive right that is allegedly
infringed.

(ii? Identification of the copyrighted work claimed to have been
infringed, or, if multiple copyrighted works at a single online site
are covered by a single notification, a representative list of such
works at that site.

(i) Identification of the material that is claimed to be infringing or
to be the subject of infringing activity and that is to be removed or
access to which is to be disabled, and information reasonably
sufficient to permit the service provider to locate the material.

(iv) Information reasonably sufficient to permit the service provider
to contact the complaining party, such as an address, telephone
number, and, if available, an electronic mail address at which the
complaining party may be contacted.

(v) A statement that the complaining party has a good faith belief
that use of the material in the manner complained of is not
authorized by the copyright owner, its agent, or the law.

(vi) A statement that the information in the notification is accurate,
and under penalty of perjury, that the complaining party is
authorized to act on behalf of the owner of an exclusive right that

is allegedly infringed. ”

Qualification: 8512 (i)
Takedown mechanics: 8512 (c)

ISP lists desighated agent for notice of claimed
infringement:

ISP posts “repeat infringers” policy

Copyright owner serves compliant notice

— ISP “responds expeditiously to remove, or disable
access to” material claimed to be infringing;

— ISP notifies user
If user gives counter-notification

— ISP replaces material 10-14 days after receipt,
unless notified of a pending court action
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