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Who is liable for infringement?

• Copier [ violator of any exclusive right ]?
• Proprietor of venu e where copy ing 

happ ens?
– Landlord?
– Flea m arket?
– ISP?

• Maker of copy ing techn ology?
– Xerox?
– Sony (Betam ax)?
– Napster? Grokster?
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Who is liable for infringement?

� Direct  infringem ent
� Indirect  infringem ent

� Contributory
� Knowledg e
� Material assistance

� Vicarious
� Right  and abili t y  to cont rol
� Financial benefit

� Inducement
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How do we analyze Grokster’s 
copyright  liabili t y  (2005 )?

• Direct?
• Contributory?
• Vicarious?
• Inducem ent :

• “ Vast majority”  of works shared were un authorized
• Advert ised to appeal to former Napster users
• No att empt at  fil tering
• Ad-supp orted model benefited from wide use

– Dist r ibut ion of device “ with the object  of prom ot ing its 
use to infr inge copyright ” ; comm un icat ion of inducing 
message; Purposeful, culpable expression and 
conduct

– Evidence of actual infr ingement  by users

These, and “capable of substantial 
non-infringing use,”  are not the 
only options
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MGM v. Grokster

Inducement Minus
potential lawful uses can be 
substantial

Breyer, Stevens, 
O’Connor

Inducement Plus
insubstantial lawful use

Ginsburg, Rehnquist, 
Kennedy

InducementMajority
     Souter 
     Scalia, Thomas
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Coun seling
• What  does inducem ent  add  to 

contributory  and vicar ious li abili ty?
– in doctrine?
– in pract ice?

Watch out  for external and internal 
comm un icat ions; advert ise only non-
infringing uses; review document retent ion 
and destruct ion policies.
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• One of your college friends is laun ching a tech 
start -up and invites you on as General Coun sel. 
 The first  product  in developm ent , VidFinder, is 
a collaborat ive fil tering engine to help users 
find videos they might  like am id the terabytes 
of video content  online. 

• In light  of Sony through Grokster, what  kinds of 
advice do you off er VidFinder?
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Copyright  and Secondary 
Liabili t y

• Indirect  liabili t y
– Direct  infringement
– Responsibili ty of a second party for that  

infringem ent
• Cont ributory
• Vicarious
• Inducement

• Safe-harbor defense to secondary liabili t y
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Safe Harbor

• Post-Netcom  and -MAI, entertainm ent  
com panies convince ISPs that  t hey m ight  
face copyright  liabili ty  for users’ act ivit y

• As a com prom ise, they propose Sect ion 
512 ’s safe harbor:
– If you follow DMCA’s procedures, you won’t  

be liable for m oney dam ages for user 
conduct
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Sect ion 512  Safe Harbor

• Lim itat ion on ISP liabili t y for user infringem ents
– (a): Transitory Digital Network Comm un icat ions

(connect iv ity  prov iders)

– (b): System  Caching (ISPs or services li ke Akamai)

– (c): Informat ion Residing on Systems or Networks At  
Direct ion of Users  (web and file hosts)

– (d): Inform at ion Locat ion Too ls (search engines)

htt p:// www 4.law.cornell .edu/uscode/17 /512 .htm l
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Quali ficat ion: §512 (i)
 Takedown m echanics: §512 (c)

• ISP li sts designated agent  for not ice of claimed 
infringem ent : htt p:// www .copyright .gov/onli nesp/list/ index.htm l

• ISP posts “ repeat  infringers”  policy 
• Copyright  owner serves com pliant  not ice

– ISP “ responds expedit iously to remove, or disable 
access to”  material claimed to be infr inging;

– ISP not if ies user

• If user gives coun ter-not if icat ion
– ISP replaces m aterial 10 -14  days after receipt , 

un less not if ied of a pending court  act ion
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(3) Elem ent s o f  no t i f i ca t i on .— (A) To be effect ive un der this 
subsect ion, a not if icat ion of claimed infr ingement  must  be a 
writt en comm un icat ion provided to the designated agent  of a 
service provider that  includes substant ially  the following: 

• (i) A physical or elect ronic signature of a person authorized to act  
on behalf of the owner of an exclusive r ight  that  is allegedly 
infringed. 

• (ii ) Ident if icat ion of the copyrighted work claimed to have been 
infringed, or, if mult iple copyrighted works at  a single online site 
are covered by a single notif ication, a representat ive list  of such 
works at  that  site. 

• (iii ) Ident if icat ion of the material that is claimed to be infr inging or 
to be the subject of infringing act iv ity  and that is to be removed or 
access to which is to be disabled, and informat ion reasonably 
suff icient to perm it the serv ice provider to locate the material. 

• (iv) Informat ion reasonably suff icient  to perm it  the serv ice prov ider 
to contact  the complaining party, such as an address, telephone 
nu mber, and, if available, an elect ronic mail add ress at  which the 
complaining party may be contacted. 

• (v) A statement  that  the complaining party has a good faith belief 
that  use of the mater ial in the manner complained of is not 
authorized by the copyright  owner, its agent , or the law. 

• (v i) A statement that the informat ion in the not if icat ion is accurate, 
and un der penalty  of perjury, that  the complaining party  is 
authorized to act  on behalf of the owner of an exclusive r ight  that 
is allegedly infr inged.
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