
Class 13: Exact Copies
and Distribution

Administrative
Next Time

385-408; section 101("derivative
work"), 103(a)
A
B
C

Last Time Misappropriation / Substantial Similarity

Basic Idea

1. Mechanics of Substantial Similarity

Literary Works: Cavalier (book)
and Nichols: BOTH SJ for D
Popular music: Swirsky and
Arnstein: Deference to the jury /
expert

Visual Arts: Steinberg and
Boisson: SJ for P

Boisson: Reversal of the trial
court's judgment for D.

2. Policy

Exact Copies

Continuing march through section 106

106(1): Reproduce means
substantially similar and exact
copies

Innocent Infringer Defense
405(b)
Two things to note:

Web Browsing

Caching / RAM

Every web page you visit is
"copied" at least three times

Servers between A and B
RAM on your computer
"Cache"
All temporary / Ephemeral

Recall MAI v. Peak

Held: affirmed preliminary
injunction for computer mfgr
against company that serviced P's
computers for clients
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Class 13: Exact Copies
and Distribution

Distribution: Making Available Hotaling

Facts

Very odd and somewhat confusing

Genealogical research materials Recall: Copyrightable?

Key point: Lots of evidence of
copying here, but all of that
predated the three year statute of
limitations

D started with one legitimate copy
Placed in library
Made unlawful copies to send to branches
At some point, only legitimate copy lost
Even after copies destroyed, one
copy remained at main library

So only theory left: distribution / 106(3)
District Court: SJ for D

Held
Reasoning
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Class 13: Exact Copies
and Distribution

Distribution: Making Available Thomas

Facts

RIAA campaign against p2p users
Starting in 2003
HRO, Denver, leads campaign

Thomas is one of two who has
fought RIAA all the way to verdict Other is Joel Tenenbaum

Lost
$675k Damages
Plans appeal

Two trials so far

First trial led to finding of
infringement and $222k damages This is the one discussed in your reading

Retrial Ordered as result of opinion in book

Second trial, last year, again found infringed
$1.92 Million!
January: Judge reduced verdict to $54,000
Still called it "significant and harsh"

MediaSentry
Latest: RIAA offered $25k
settlement, D refused

Held
Reasoning
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