359-77, Supp 398-403 (modifying
_ 368-69) sections 108-09
Administrative Next Time

New verizon commercial B
News Wednesdays

Class 12:
Misappropriation (Cont.)

1. Ownership of a Valid Copyright
i Access
Copying-In-Fact

Last Time Prima Facie Case of Infringement 2 violation of a 106 right Probative Similarity
Misappropriation
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Once we've established copying,
we must judge whether what was
taken is protected by copyright.

Test: Did D copy a sufficient

amount of protectable elements of
P's copyrighted work as to render
the two works substantially

similar?

Or: Did D take too much of P's work?

Don't be confused by how this
relates to the copying-in-fact prong

Basic Idea

Plaintiff's Play: Abie's Irish Rose

Def's Movie (Motion picture play):
The Cohens and the Kellys

Basic Facts
Really wonderful recap of both
Nichols v. Universal Pictures Corp. plots and characters in this
opinion.
Held

Reasoning Abstraction Test

Comparison &
Misappropriation / Substantial Similarity Basic Facts  Evidence of "Access"
Arnstein v. Porter District Court: SJ for D
Held

Class 12: Reasoning

Misappropriation (Cont.)
The "Classic" Cases

Sid & Marty Krofft v. McDonald's

D concedes copying idea; denies
Facts  copying expression

e

District Court: After Jury's special
interrogatories, finds D infringed

Held
Reasoning
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2d Cir 2001

Boisson  Held: Reversed District Court's o .
finding of non-infringement after ﬁnd found D had" infringed with the
bench trial Green Versions

2d Cir 1992
Facts as before: OSCAR and ADAPTER
Held: Affirmed denial of
infringement claim
9th Cir 2002
Nicky Moonbeam v. Good Night, Ernie/EImo

Affirmed SJ for D for literary works:
no infringement

Altai

Misappropriation / Substantial Similarity Quick Summary of Contemporary Cases

Cavalier Also, affirmed SJ for D for one art work Polishing stars
Class 12: Held
Misappropriation (Cont.) Reversed SJ for D for two of the
three literary works: possible Night light
infringement .
Stars relaxing on clouds

9th Cir. 2004
Swirsky  Comparison ¢

Held: Reversed SJ for D
Steinberg
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Class 12:
Misappropriation (Cont.)
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Misappropriation / Substantial Similarity

The Contemporary Cases

1. Mechanics of Substantial Similarity

2. Policy

Types of work

Nichols

Plays
Songs Arn.stein
Swirsky
Steinberg
PGS  Cavalier Also literary
Boisson
TV  Krofft
Altai

Computer Program




