
Class 18: Third-Party 
Liability And Sony

Administrative

Next Time: 721-47
Remember: The T's and R's 
are mixed up on syllabus for 
three classes.

No Office Hours again 
(apologies)

Not News
Find the Lost Ring ARG
Restraint Font
You're Not My Father

Secondary Liability: 
Generally

Basic Idea

Third parties may be 
liable for the infring‐
ing acts of others.
Some run-of-the-mill 
cases involving physi‐
cal world relationships 
between actors.

Swap meets, Aveco's 
rental video scheme.

But Most of the action 
takes place with technolo‐
gies of reproduction.

Today: Sony
Tuesday: Grokster

Basic Doctrine

Respondeat Superior

Employers liable for 
infringing acts of their 
employees under 
traditional master/
servant principles.

Vicarious Liability

Agency

Two requirements

Control Prong
Right and ability to 
supervise

Benefit Prong:
Direct financial interest in 
the infringement.

Example: Dance halls 
are liable.

Contributory Infringement

Tort law

Induces, causes, or 
materially contributes 
to the infringement

WITH KNOWLEDGE

Example: Coin-operated 
"make-a-tape" system. in 
electronic store.

Fonovisa v. Cherry 
Auction

Basic Facts

Fresno Swap meet 
operator sued by 
owner of copyrights in 
Latin music.

12(b)(6)

Vendor sold infringing 
recordings.

District Court
Held (9th)

Reasoning

Review: What section 
106 right alleged 
infringed?
Vicarious
Contributory
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http://olympics.wikibruce.com/Beginners_Guide
http://typographica.org/001149.php
http://transition.turbulence.org/Works/notmyfather/


Class 18: Third-Party 
Liability And Sony

Liability for Creating 
Copying Devices

Sony
Basic Facts

Sony sells VCRs.

Jack Valenti (MPAA) to 
the House Subcommit‐
tee: "The VCR is to the 
American film produc‐
er and the American 
public as the Boston 
strangler is to the 
woman home alone."

Sued by TV and movie 
producers because 
shows were being 
taped by purchasers 
of the VCRs.

Survey's of how users 
used VCRs

75%: Time-shifting
96%: Caught a show I 
would've missed.
70% of total programs 
only watched once.

Issue presented: When 
is the creator of a 
technology liable for 
the infringing acts of 
the purchasers/users 
of that technology?

Advertising

Held
Reasoning

Substantial Nonin‐
fringing uses

Note 2: Three different 
formulations
YouTube?

Capable of?

Does this mean you can 
predict future uses?
Note 4: Dissent wants to 
measure "actual use"
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