
Class 22: Fair Use, 
Search, And Google

Administrative

Next Time: 875-87; 
903-12; sections 502-06
Office Hours end at 
2:55pm today.

Trends

http://hand‐
drawngames.com/
DesktopTD
Google Books
Google Image Search

Last Time

American Geophysical 
v. Texaco

Basic Facts

83 Publishers of scien‐
tific journals sue 
Texaco for copyright 
infringement of arti‐
cles by photocopying.

Texaco's 400-500 
scientists

Odd Procedural ap‐
proach: Pick one lucky 
scientist at random 
(Chickering) and dig 
through his files.

Texaco routes jour‐
nals to scientists with 
an interest.

Chickering photo‐
copied eight files on 
own or with other 
employees' assistance.

Facilitate current or 
future professional 
research.
No immediate use -- 
placed in his files.

Held

Reasoning

1. Purpose and charac‐
ter of use.
2. Nature of Copy‐
righted Work
3. Amount and Substan‐
tiality of Portion Used

4. Effect upon poten‐
tial market or value.

What market?

Current market for 
subscriptions, back 
issues, or back 
volume?

No appreciable effect.
At best, Texaco could 
increase subscriptions 
somewhat if no photo‐
copying allowed.

New markets

Document delivery 
services (pay royalties 
for right to photocopy
New photocopy licens‐
es negotiated with 
individual publishers.
Copyright Clearance Center 
photocopying license.

The circularity problem.

Note 3
You are asked to 
decide whether 
publishers can 
demand a fee for 
permission to 
make photocopies.
How can any part of 
that be based on the 
value of a license for 
permission to make 
photocopies?



Class 22: Fair Use, 
Search, And Google

Search Engines and Google

Arriba Soft

Basic Facts

Defendant has a search 
engine for Images

Collects images with a 
"crawler"

Downloads full-sized images

Thumbnails are creat‐
ed (lower resolution)
Full-sized images deleted
When user searches 
for a topic, thumbnails 
are returned; when 
user clicks on a 
thumbnail, redirected 
to original webpage.

Plaintiff is an artist who 
places high-resolution 
photos on website.

Sells ads, books, and 
travel packages 
through website.
Could sell photos 
themselves in the 
Defendant's crawler copied 
these images and they are 
part of the data returned by 
defendant's search engine.

Cease and Desist

Plaintiff complained
Def deleted those 
thumbnails from its 
database and configured 
spider to stop crawling 
plaintiff's site.

What are the potential 
copyright infringe‐
ments here?

Held Fair use for thumbnails

Reasoning

Prima Facie infringement?
1. Purpose and Char‐
acter of Use
2. Nature of the 
copyrighted work.
3. Amount and substan‐
tiality of portion used.
4. Effect on the Market

Perfect 10

Basic Facts

Similar to Arribasoft

Key Differences

Defendant AdSense and AdWords How do they work?

Plaintiff

Replace "Western 
Landscapes" with 
"high-quality, nude 
photographs of 'natu‐
ral models'"
Entered into licensing 
agreement with Fones‐
tarz to sell photos on 
cell phones.

Held
Likely not a fair use; PI 
issued.

Reasoning

1. Purpose and charac‐
ter of use
2. Nature of Copyrighted Work
3. Amount and Substan‐
tiality of Portion Used
4. Effect on Market


