
Class 16: Improper 
Appropriation

Administrative

Next Time: In-Class 
Legislative Exercise

Next-Next Time: 
Assignment Modified!

Picking up Public 
Performance and 
Public Display
We won't be making 
up the original 3/21 
assignment.  Two 
notes are assigned.
Assignment: 494-513; 
531-41; 101 (perform, 
publicly), 106(4,6), 109(c), 
110 (skim), 113.
AND Notes 11 
(643-45) and 14 
(664-65).

In-Class Legislative 
Exercise

Google Docs demo
http://docs.google.com/
Doc?
id=ddp62mf2_1dtmbxw

Add your name to 
speakers' list.

News

Microsoft's Comments 
on Google

Viacom sues YouTube for $1B! Complaint: 
http://online.wsj.com/public/resources/
documents/ViacomYouTubeCom‐
plaint3-12-07.pdf

Last Time

What is an infringing 
reproduction?

Don't forget that there 
are steps before these: 
Ownership; 
Originality, etc.
Step 1: Is plaintiff's work 
within section 102?
Step 2: Did defendant 
"do or authorize" one 
of the acts listed in 
106 or 106A?
Step 3: Can plaintiff 
make the prima facie 
case of infringement?

Today plus next two classes.

Step 4: Any defenses 
provided in 107-122?

What are the elements of 
the prima facie case?

Why are we undertaking 
this?  Because of NON-
LITERAL copying.
Did defendant "copy" 
the work?
Did the copying 
amount to an "improp‐
er appropriation"?



Class 16: Improper 
Appropriation

Last Time

Copying / Probative 
Similarity

Basic Idea: Indepen‐
dent creation is a 
defense.  Even if you 
reproduced the origi‐
nal verbatim, no 
infringement if you 
didn't copy.

Test

The "sliding scale" or 
"inverse ratio"

Proof of two things
Access
Probative similarity

Note B7: About probabili‐
ties, not absolute proof.

Access

Note B2: "Opportunity to see" 
not "actually viewed"

Two general classes of 
cases arise

The unsolicited 
submission

Bouchat (606 -- 
Ravens case)
Sayles (607, Note B5)
Jorgensen (same)
Test (Note B5): "mere possibil‐
ity" not enough; must be 
"reasonably possible that the 
paths of the infringer and the 
infringed work crossed.

"Wide dissemination": 
The very famous work 
that someone in Def's 
position could not 
have avoided.

Star Wars or Harry Potter
Harrisongs
Note B3: Is access always 
met in such a case?
And what is "subcon‐
scious" access?

Probative Similarity

Expert testimony 
allowed.
"Copying" of non-
copyrighted material 

"Substantial Similarity" 
is confusing term.

Sometimes means this 
kind of similarity.
Sometimes means 
"improper appropria‐
tion" style similarity.

Just "prima facie" case

Harrisongs
Basic Facts

http://
ccnmtl.columbia.edu/
projects/law/library/
cases/case_brighthar‐
risongs.html

1962: He's So Fine

Four sol-mi-re's
Followed by Four sol-
la-do-la-do's
"Highly unique pat‐
tern," according to D's 
own expert.

1970: My Sweet Lord
Same motifs, second 
one (B) repeated only 
three times.

Key Fact
GH was "Aware" of 
"He's so fine"

How?  Popularity cited.

Lots of description of 
the process leading to 
the song.

Held (SDNY 1976)
Reasoning




