
Class 11: Child
Pornography Part 2
and Traveler Cases

Administrative

Next Time: 264-70 (through note 6) and 277-97
Modified assignment!

Check website!

News Wednesdays
Hacking allegations in TX Governor's Race

Internet hostilities toward Obama
Administration

Last Time

Statutes

Browser Cache

"Possession" and cache

Definition of receive/possess in Romm

Different Responses

Kuchinski

Key facts
16 images in downloaded files and 94 in recycle bins

15k - 19k more found in Internet Cache

Held
User had no knowledge of cache files, so
no possession/control of the images.

Reasoning

Most users don't know about cache.

Windows makes it hard to find and delete
them (system-protected area

No evidence he was sophisticated

Romm

Note 2

42 images found in cache None stored separately

Evidence showed D knew about cache files.
He had "cleared the cache"

He had enlarged some thumbnails

Guilty

Tucker (10th Circuit)

Appeal of case we didn't read

Tucker conceded he knew the browser
stored things in cache Even though he might have wished it didn't.

Guilty

Simone (Va Cir. Ct.)

Searched for "lolitas" "pre-teens" and "pedophelia"

No evidence he knew of cache

Still possession

Test: Did D "reach out and control the
images at issue"

What is rule, and does it make sense?

Accidental Possession Examples

Pop-up ads

Innocently clicking a link not knowing it is CP

Viruses
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Child Pornography and the
First Amendment

Virtual Child Pornography

Different Definitions

Adults portrayed as children

Morphed images--placing real children's
heads on other bodies

Purely computer-generated images "realistic images of children who do not exist"

Pre-FSC Statute Definitions

(8)(A) Actual minors

old (8)(B) "is, or appears to be"

(8)(C) Morphed

old (8)(D) "in such a manner that conveys the impression"

Ashcroft v. Free Speech Coalition

Facial, overbreadth challenge to CPPA
(2252A and 2256)

Plaintiffs (omitted from CB)

Held

Reasoning

Obscenity prosecution for Virtual CP?

Morphed images?

Mens Rea

FSC + X-Citement Video

Marchand
Facts

Doctor using hospital network to
download CP and crashing the network!

Packet sniffers detected access to
CP-focused websites.

Warrants of office and home Six CDs full of images taken from office and home

"some" morphed

Held

Reasoning

Present-day Statute

Possession Compare Obscenity/Stanley

State cannot ban mere private
possession of obscenity

Reasoning

Osborne (internal to FSC)
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Traveler Cases / Entrapment

Mann Act 18 usc 2422(b)
Page 695

262-62, Note 4: North Dakota/Minnesota case

Entrapment Poehlman

Facts

Pretty sad

D, divorced, met "Sharon" on "alternative
lifestyles" discussion groups.

cross-dresser

foot fetish

Answered ad for mother of three who
understood family's "unique needs."

Long series of back-and-forth email messages 5.5 months

Started with nothing having to do with sex with kids at all
His first three responses (two in CB in full)
focus almost solely on her.

After her explicit hints, he finally starts to
get picture and engage.

"I do like to watch, though. I hope you
don't think I'm too weird."

Flies from CA to FL to meet Sharon. Arrested.

Procedure

Arrested/charged/convicted/served
sentence in state system One year

Two years later, again arrested and
charged in federal system.

Jury convicted

121 months sentence

Held

Reasoning
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